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KING, C.J., FOR THE COURT:
11. The Monroe County Electric Power Association (MCEPA) filed suit in the chancery court of
Monroe County seekingto have the court determine the width of an easement acrossthe land of Cliff Tubb.
The chancdlor determined that MCEPA was entitled to afifty-foot easement by necessity across Tubb's
land. From this determination Tubb gppedls claming the following errors:

|. The chancellor erredinrelying onthe unrecordedeasement in possession of M CEPA
asagaing Cliff Tubb in awarding the 50-foot easement to M CEPA

II. Whether or not the trial court erred by granting to the Monroe County Power
Association a fifty foot easement by necessity



[11. That the chancdlor refused to consider Cliff Tubb’s Counter-Complaint for inverse
condemnation, as such a cause of action can only be brought against a gover nmental
agency.
IV. The chancdlor erred in ignoring the appellant’s counterclaim for inverse
condemnation by awar ding the appellee a 50-foot easement by necessity without paying
the appéellant just compensation for theincreasein the width of the easement from 14 to
50 feet
V. The chancdlor erred in refusing to consider the appellant’s counter-complaint for
inver se condemnationand in denying the appelant’srequest for ajury trial in regard to
the counter-complaint for inver se condemnation
92. Finding that Tubb’s issues overlap, this Court has recast them into only two issues, those bang:
(1) whether the tria court properly held that MCEPA had an easement on Tubb's land and (2) whether
Tubb was entitled to compensation for inverse condemnation.
113. Finding that the chancdlor correctly noted the parties agreement as to the existence of an
easement, and that the enjoyment of that easement of necessity required a fifty-foot easement, this Court
finds no error, and affirms.
STATEMENT OF THE FACTS
14. M CEPA isan€lectric power associ ationproviding e ectricityto some 11,000 customersin Monroe
County. The mgority of MCEPA’s customers and power lines are located east of the Tennessee-
Tombigbee Waterway. One of MCEPA'’ s primary three-phase power linescrossesthe property of Tubb
to serve a pocket of customersin the Coontall Community on the west Sde of the waterway. Thislineis
the only power source for the customers. A three-phaselineisonethat isadigtribution line that carries
more than 600 volts.

5. In 1950 the power line, which is the focus of this suit, was constructed pursuant to an easement

given to MCEPA by the former owner of the property, Dr. M.Q. Ewing. When origindly built, the power



linewasto serve thirty-seven customers on the west side of the Tombigbee River. Since 1950 the number
of customers has grown to 175, which, among other reasons, caused the M CEPA to increase the voltage
from7.2t0 14.4 phase neutral. The owners of the land from 1950 to 1990 grew row cropsor had cows
ontheland. Tubb'sfather bought theland in1990 and deeded it to Tubbin1993. At first Tubb grew row
crops, but in 1997 or 1998 he had pine trees planted onthe land. Some of thetreeswere planted directly
under the power line.

96. MCEPA attempted to cut the treesin 2000, contending that the pines trees were on its right-of -
way and would eventudly grow and interfere with and prevent the maintenance of its power line. Tubb
prevented M CEPA fromcuttingthetrees. MCEPA thenfiled for adeclaratory judgment asto itseasement
over Tubb'sland.

7. Tubb dams that the essement is fourteen feet in width while the MCEPA claims an easement of
fifty feet, twenty-five feet on each sde of the power line. The parties stipulated that MCEPA had an
easement, but asked the court to decide the width of the easement.

118. A forester testified that in fifteen years Tublb' s trees planted on the easement right-of-way would
be forty-five feet tal, and intwenty-five years they would be from fifty-five to axty-five feet withlimbsthat
extend twenty-five feet. The assstant manager of the power association who had viewed the property
testified that the trees were four to six feet fromtouching the power line. He stated that if the trees touched
the power line, there would be a short whichwould knock out the power to dl of the customers serviced
by that line. Hetestified that the 2002 National Electric Safety Code, published by the Ingtitute of Electrica
and Electronics Engineers, Inc. stated that trees which interfere with the dectricity supply should be cut.

Hetedtified that the U.S. Department of Agriculture Specifications and Drawings for 24.9/14.4 KV Line



Congtruction publication requires that the area under a power line be trimmed of dl trees so the right-of-
way isfree from vegetation close to the ground.
T9. The MCEPA engineer testified that while aright-of-way easement could be lessthan fifty feet, the
easement for athree-phase line wasdwaysfiftyfeet. He said that afifty-foot easement was necessary to
repair thelines and alow for vehidestoassst intherepair. The assstant manager testified that afifty-foot
easement was the standard which MCEPA used for three-phase power distribution lines like that on the
Tubb property.
910.  Thechancellor noted that there had been proof of the need for the fifty-foot eesement by MCEPA,
but that Tubb had not provided any proof for hisdamthat the easement should befourteenfeet wide. The
chancellor awarded a fifty-foot easement by necessity to MCEPA finding that the width was needed in
order tomantainthe power line. The chancellor aso issued an injunction prohibiting Tubb from obstructing
or interfering with MCEPA’ s use of its easement.

ANALYSIS
11. Thefactud findings of a chancellor will not bedisturbed on appeal unlessthe findings are manifestly
wrong, clearly erroneous, anerroneous legd standard was gpplied or there has been an abuse of discretion.
Gulf Coast Research Laboratory v. Amaraneni, 877 So.2d 1250, 1252 (18) (2004). This Court will
not reverse achancellor’ sfindings of fact if they are supported by substantia credible evidence. Hammett
v. Woods, 602 So.2d 825, 827 (Miss. 1992). This Court must look at the entire record and accept the
evidence which supports or reasonably tends to support the findings of the chancellor, together with dl
reasonable inferences which may be drawn therefrom and which favor the chancdllor’s findings of fact.
Clarkv.Myrick, 523 S0.2d 79, 81 (Miss. 1988). However, thisCourt reviews questions of law de novo.

Dieck v. Landry, 796 So.2d 1004, 1007 (17) (Miss. 2001).



|. Whether thetrial court properly held that MCEPA had an easement on Tubb’sland
112.  Tubb clamsthat the court should not have relied on the unrecorded easement of MCEPA since
it was not dated, not recorded, lacked consideration and was without notarization. However, the record
does not reflect that the chancellor relied unduly on the unrecorded easement.
113. The parties agreed that MCEPA had an easement across Tubb's property, but were ungble to
agree upon itswidth. The following excerpts from the record reflect this agreement:

Chancelor Jacqueline Estes M ask: Isthe question before the Court the width
of the easement or the fact that an easement exists or not?

Mrs. McElroy [attorney for Tubb]: W, right —

Chancellor Mask: What isthe issue before the Court at this point?

Mrs. McElroy: Wel, he hasn't established —wel, you could say they’ ve —what
it sgoing to bail down to is the width of the easement, that what we argued inhere

before last December on--

Chancdlor M ask: Are you confessing there is an easement? The quedtion is,
what is the width?

Mrs. McElroy: Yeah, bascaly, yes, your Honor, that thereis an easement and
we ve stated that in front of the Court last December. But the question is
there-we maintain that there’ s never been a 50 foot easement.

At another part of the record during the testimony of Tubb the following testimony is found:
Mrs. McElroy: Mr. Tubb, have you ever told me or anybody else that the
Monroe County Electric Power Association did not have an easement, that
they do not—absolutely have no easement?

Tubb: No.
Mrs. McElroy: You' ve never Sated that, have you?

Tubb: No.

Mrs. McElroy: What isthe problem today, to your knowledge?



Tubb: The problem isthey’ re wanting more of an easement than what they
actudly have.

114. What the partieswere not able to agree uponwasthe width of that easement. MCEPA presented
evidence that the proper upkeep and repair of a utility line of this nature required an easement of fifty feet.
After a consderation of the acknowledgment of the easement by Tubb, and the evidence that the proper
upkeep and repair of a utility line of this nature required an easement of fifty feet, the chancellor found that
of necessity awidth of fifty feet was required for MCEPA to make use of its easement.

115. An easement by necessity “includes the right to exercise dl the incidents necessary for the full
enjoyment of that easement, one of which incidentsis ready accesshility to the line for maintenance and
repair[.]” Sumrall v. United Gas Pipe Line Co., 232 Miss. 141, 147, 97 So.2d 914, 916 (1957). The
owner of the dominant estate, MCEPA, has the burden of maintenance and repair and because of thisthe
dominant owner also has an implied secondary easement to enter the servient property to perform the
necessary maintenance and repairs. Fourth Davis Iland Land Co. v. Parker, 469 So.2d 516, 523
(Miss. 1985). Animplied easement may be highly convenient or essentia to the full enjoyment of theland.
Id. at 521. Seealso Hutcheson v. Sumrall, 220 Miss. 834, 72 So.2d 225 (1954) (water pipe easement
granted); Shipmanv. Lovelace, 214 Miss. 241, 58 So.2d 657 (1952) (sawerage line easement granted).
The easement of MCEPA would fal within the spectrum of these cases.

116. Thus having established the easement and the fact that the power company isgiventheright to use
the easement for maintenance and repair, the question for the court was the width of the easement.

117.  Itiswdl established that the same rules of constructionapply to the construction of easement grants
as apply to contracts. Sigd v. Mfrs. Light and Heat Co., 299 A.2d 646, 649 (Pa. 1973). Where the

width of the easement is unambiguoudy specified in agrant, the grantee is retricted to that width even if



it isinsufficient for the purposes for which the easement was granted. Zettlemoyer v. Transcontinental
Gas PipelineCorp., 657 A.2d 920, 924 (Pa. 1995). But where the grant is sillent, there is an ambiguity
and the intentions of the parties must be determined. 1d. When the width of the easement is not specified
in the grant, the easement “will be held to be of such width asis suitable and convenient for the ordinary
uses of free passagd.]” Id.

118. There was no specific proof by ether party as to the dimensions of the easement granted. It
thereforefdl to the trid court to attempt to ascertain the intent of the parties. Thetrid court, by implication,
held that it was the intent of the parties that the easement be sufficiently broad to keep up and repair the
lines of MCEPA.

119. MCEPA cdled two witnesses to testify about the width. First Barry Rowland, the assstant
manager and system engineer for MCEPA, testified that the utility had ways maintained a fifty- foot
easement for a three-phase line like that in the case sub judice. He said that industry standards required
the removing, clearing and trimming of trees fromthe right-of-way because such vegetationis a fire hazard.
He sad typicdly the width of the eesement isfifty feet.

920. Kenneth Miller, an MCEPA board member, and former MCEPA employee of thirty-Sx years,
testified that not lessthanfifty feet was the correct easement for athree-phase power line. Hetestified that
such distance was needed to get to the linesto repair equipment inthe area. Miller said that trees growing
under power lines could grow to a height to hit the lines causing a power falure,

921.  Tubb offered no evidence regarding the width of the easement except he stated that he “thought”
it wasfourteenfeet. Hisfather testified and offered no testimony about the width of the easement with his

testimony being essentiadly about how the land was acquired.



122.  Waeaghing credible evidence against no evidence, the chancellor correctly ruled that the widthof the
easement should be fifty feet.

I1. Whether Tubb was entitled to compensation for inver se condemnation.
923.  Tubb arguesthat his counterclam for inverse condemnationshould have beenrecognized and he
should be compensated for the increase in the width of the easement from fourteen feet to fifty feet. We
disagree.
924. An examinaion of the facts shows that the previous owner of the property gave MCEPA an
easement in 1950. The power company put up lines, provided power to customers and even upgraded
the lines. The origina document setting out the easement of MCEPA was slent as to the width of the
easament; however, the evidence by way of witnessesfor MCEPA agreed that an easement of fifty feet
was necessary for the maintenance of the utility lines. When Tubb took possession of the land the easement
was appurtenant.  Such easement, in spite of a change of ownership, runs with the land as long as the
necessity for the eesement remains. Pittsv. Foster, 743 So.2d 1066, 1068 (7) (Miss. Ct. App. 1999).
Our supreme court has sad that by acquiring the dominant estate, like MCEPA did here, “one hasalready
paid for and procured the legd right of access to and from that parcd.” Broadhead v. Terpening, 611
S0.2d 949, 955 (Miss. 1992). Therefore, Tubb as a subsequent owner of aparcel of land onwhichthere
was an easement by MCEPA, could not bring an action for compensation for the easement.
925. There baing no grounds for an inverse condemnation action, the chancellor was correct in not
dlowing ajury trid.

126. THE JUDGMENT OF THE CHANCERY COURT OF MONROE COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.






